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CHAIRMAN:

Good afternoon, ladies and gentlemen.

a moment while I get my agenda here.

Just

Could I have

appearances, please, and the applicant first.
MR. ZED:

Peter Zed and Serena Newman on behalf of the

applicant.

And we are joined by Mr. Rheal Gauthier and

Mr. George Bowman, both of PCS.
CHAIRMAN:

And on behalf of the Department of Natural

Resources and Energy?
MR. BLUE:

For the Province, Mr. Chairman, and Members of

the Board, Ian Blue and with me is Mr. Don Barnett and
Marian Rigby of the Department of Natural Resources and
Energy.

- 240 CHAIRMAN:

Thank you, Mr. Blue.

And EGNB?

MR. HOYT:

Len Hoyt for Enbridge Gas New Brunswick and I'm

joined by Rock Marois.
CHAIRMAN:

Thank you, Mr. Hoyt.

As a result of the hearing

that was held in early July, the Board adjourned over so
that the parties would have an opportunity to negotiate
further in hopes of finding a -- or being able to conclude
an agreement which would mean that we would not have to
proceed with this matter.

We have been informed by the

applicant and EGNB that that negotiation was not
successful.

And briefs were filed with the Board and

answers to those briefs by all three parties represented
here today.
We scheduled this afternoon for two reasons.

Number

one is that in case we, the Board, had any questions that
arose from the briefs that you filed that counsel would be
available to ask questions and to address the Board.

And,

secondly, hopefully conclude after hearing from counsel be
able to give an oral decision in reference to this matter.
Now the Board has no questions.
briefs were thorough.

We found that the

And the responses that were filed

to one another's briefs were thorough as well.
We will give the solicitors for the three parties an
opportunity to address the Board succinctly if they so
desire.

But certainly from our point of view, the written
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I forgot to mention that Board counsel is also here,
Mr. O'Connell and with Collette d'Entremont.

However,

they will not take any part in this proceeding.
Now does the applicant have anything in addition to
those written submissions that they wish to say?
MR. ZED:

Not in light of your comments, Mr. Chairman.

CHAIRMAN:

Okay.

Thank you.

MR. BLUE:

No, thank you, sir.

CHAIRMAN:

And Mr. Hoyt?

MR. HOYT:

I would just like to comment briefly on two

items, Mr. Chairman.

And, Mr. Blue?

One is the metes and bounds

description that was submitted by PCS in terms of the area
between the processing facility and the PCS facility.
That's not an item on which we had an opportunity to
comment in the brief.

So I thought I would just make a

brief remark in relation to it here.
CHAIRMAN:

Description number 1 or number 2?

MR. HOYT:

It's number 1.

It's the one that ends with being

a 25 metre wide right-of-way more or less extending
between the processing facility and the PCS facility.
EGNB has a couple of concerns with that.
reference to more.

One is the

When it talks about 25 metres more or

less obviously implies that it could be even wider than 25
metres.

But beyond that there is no evidence that the 25
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There was evidence

presented by EGNB that a right-of-way of up to 15 metres
would be sufficient.

In fact Mr. Marois' evidence was

that a right-of-way of 10 metres would probably be
sufficient.
So although PCS indicated that they would like to have
a right-of-way of 25 metres, there was no explanation
provided why 15 metres is not -- is not enough.
The other item that I would like to just comment on
briefly is the negotiations with PCS.

And just reiterate

that the parties did meet a couple of times, tried to find
a win, win solution for both parties.

EGNB was and is

still willing to be flexible in terms of exploring any
number of options.

But to date the parties have not been

able to reach a solution.
CHAIRMAN:

Thank you, Mr. Hoyt.

Any comments at all?

I

frankly personally when I read more or less I thought that
was simply the classic way in which lawyers end off
property descriptions.
MR. ZED:
CHAIRMAN:

That's what it was intended, Mr. Chair.
Any comments in reference to the second matter?

The Board heard the applicant and EGNB at the time that we
adjourned this hearing.
was discussed.

And we have no interest in what

We just wanted to give the opportunity to

those two parties to have their discussion and hopefully
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Any other matters anybody wishes to discuss?
right.

All

Then we will take an adjournment, probably for

about 25 minutes.

And hopefully we can come back then.

We will ring the bell.
(Recess)
CHAIRMAN:

We just happen to have something ready, so why

wait half an hour.
The Potash Corporation of Saskatchewan Inc. (PCS), by
a letter dated March 8th 2001, applied to the Board of
Commissioners of Public Utilities (the Board) for a local
gas producer franchise (LGPF) solely for the purpose of
allowing it to transport McCully natural gas to the PCS
facility.

That facility is located in Penobsquis, New

Brunswick, and is approximately two kilometres from the
plant where the McCully gas is to be processed.

PCS has

stated that it does not plan to distribute gas to any
other customers.

PCS further stated that it does not want

to serve any other customers and would only do so if
ordered to do so by the Board.
A public hearing to review the application was held on
July 4, 5, 2001.

Enbridge Gas New Brunswick Inc. (EGNB),

the Province, as represented by the Department of Natural
Resources and Energy (DNRE), and the Union of New
Brunswick Indians (UNBI) appeared as intervenors.

UNBI,
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official record, took no active part in the public
hearing.
EGNB's evidence stated that EGNB had determined that
it would not oppose PCS' application if there were proper
safeguards that the existing PCS plant would effectively
be and remain the only customer of the PCS franchise.
DNRE stated that it had two interests.

These were

that the EGNB franchise be and remain healthy.

And,

secondly, that the development of indigenous gas supplies
be encouraged in New Brunswick.
The PCS application is similar in nature to a Single
End Use Franchise (SEUF) in that the request is to allow
for the provision of gas which is to be used solely by a
single customer.

However, as the PCS facility at

Penobsquis will not be receiving gas directly from a
transmission line as required by the Gas Distribution Act,
1999 (the Act), and therefore, PCS was unable to apply for
a SEUF.
The PCS application is unique and does not fit the
normal application for a public utility franchise.
Traditionally, an exclusive franchise area is granted to
the public utility and the utility, in exchange, has an
obligation to provide service to all customers within that
franchise area.

In this particular situation neither PCS
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customer other than the PCS facility at Penobsquis.

All

parties do, however, want PCS to be able to use McCully
gas at their Penobsquis facility.
The Board believes that the legislature did not
foresee an application such as this when it passed the
Act.

The Board believes that the Act should be amended to

provide for a new type of franchise to cover the situation
where the producer wishes only to transport gas for
consumption at its own facilities, which is the case with
PCS.
PCS and EGNB have engaged in negotiations over a
period of several months in an effort to determine a way
in which EGNB could distribute McCully gas to the PCS
facility at Penobsquis.

The Board had hoped that an

agreement could be reached which would have satisfied all
parties and removed the need for PCS' application.
However, the parties did not and the Board must fulfil its
duty under the Act.
The Board considers that in the absence of an
agreement with EGNB and without a local gas producer
franchise, that PCS would be unable to use McCully gas at
its Penobsquis facility.

This would prevent PCS from

realizing the reduction in operating costs that it expects
to receive from the utilization of natural gas.

Such a
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exploration and production of New Brunswick indigenous
gas.
The natural gas market in New Brunswick is in its
early years of development.

The parties involved must be

able to adapt as circumstances require.

This means that

there should be the flexibility necessary to provide
solutions that are in the public interest.
The Act gives the Board the authority to grant a local
gas producer franchise where it is satisfied that to do so
would not materially prejudice the customers of EGNB.
The Act also gives the Board the power to grant a LGPF
on such terms and conditions as the Board finds necessary
in the public interest.
The Board believes that there would be no prejudice to
the customers of EGNB if the proper conditions are
attached to the grant.

The Board, therefore, finds it to

be in the public interest to grant a local gas producer
franchise to PCS with specific conditions to reflect the
special circumstances.

The Board believes that the

conditions will provide appropriate protection to EGNB,
while at the same time encouraging the development and use
of indigenous natural gas.
The question arose during the public hearing as to
whether gathering lines should be a part of the franchise
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The piping which transports raw gas to a central

processing facility was referred to as gathering lines.
The Act does not define gathering lines.
The Board directed DNRE, EGNB and PCS to provide
written submissions on the question.

The three parties

were given an opportunity to respond to the submissions of
the other parties.

DNRE, EGNB and PCS provided

submissions and comments on the submissions of the others.
PCS stated in part that gathering lines are not a part
of a franchise area and provided the following rationale.
The franchise area is an area in which a gas distributor
distributes gas to a customer who is a consumer of gas.
Further, that gathering lines transport raw, unusable gas.
PCS stated that it does not make sense that a
distribution company should have an obligation to
distribute other than useable gas to a customer.
Therefore the gathering lines which transport raw,
unusable gas are not capable of forming a part of the
franchise.
EGNB stated that the gathering lines should not be
included in the franchise area and provided the following
rationale.

A gas distributor operates a gas distribution

system and that a gas distribution system may be defined
as part of a gas pipeline.

However, the system must also

distribute gas to a building where it is used by a

customer.

Gathering lines are not used to distribute gas
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not be part of the franchise area.
DNRE stated that all areas where gas will be collected
by gathering lines must be included in the franchise area.
This conclusion was based on the definitions of pipeline,
works, gas, transport and distribute in the Act.
The Province maintained that a gas distribution system
includes all of the pipeline.

Further, they state that a

gas processing facility which refines raw gas is defined
under works and is a part of the distribution system.
DNRE concluded that gas is transported from the wells via
the gathering lines to the processing facility and through
the distribution pipe up to and including the gas meter at
the PCS facility, and it is this complete system which is
covered by the definition of a pipeline under the Act.
This interpretation could create an anomalous
situation where, if a local provider were to interconnect
with EGNB, it could have gathering lines which would not
fall under the regulatory jurisdiction of this Board and
also not under the authority of the Minister under the Oil
and Natural Gas Act Statutes of New Brunswick.
DNRE further stated that the Province was presently
considering whether to seek amendments to the Act to
remove gathering lines from the definition of pipelines,
and also whether to seek amendments to the Oil and Natural
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Minister with clear regulatory authority over gathering
lines.
While the positions taken by both the applicant and
EGNB would produce a result that would provide a practical
solution to the present application, we cannot ignore the
provisions of the Act and must concur with the Province's
interpretation of the governing legislation.

We therefore

strongly urge the Province to amend the Act and the Oil
and Natural Gas Act Statues of New Brunswick so that
gathering lines will be removed from the definition of
pipeline and the Minister will, pursuant to the Oil and
Natural Gas Act, clearly have regulatory authority over
them.
We realize that this interpretation of the legislation
and the obvious result that the Board must define the area
of the franchise by a metes and bounds description
including the gathering lines, will require a much larger
franchise area than if gathering lines were not included.
It is this Board's intention through the conditions
that it will attach to the grant of the franchise to make
it possible for the Board to revisit the description of
the franchise area if the legislature does amend the Act
to remove gathering lines from the provisions of the Act.
If the Board is not successful legally in doing this,
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additional amendment to allow us to revisit the franchise
description.

If, of course, the original suggestion that

a new type of franchise be included in the Act and the
condition that this local producer gas franchise expires
with the applicant receiving that new type of franchise,
then it would not be necessary to revisit the metes and
bounds description.
The grant of the local gas producer franchise to the
applicant shall be subject to the following conditions:
1.

The applicant is authorized and required to

distribute gas to one and only one location.

That

location is the PCS facility at Penobsquis.
2.

PCS is not permitted to distribute gas to any

other location or customer.

If any person has made

arrangements for a supply of natural gas and wishes to
have PCS transport it, the following procedure must be
observed.
a.

PCS is to notify the person that they are a

potential customer of EGNB, and also to notify EGNB and
the Board of the request for service.
b.

PCS and EGNB are then to enter into negotiations

regarding the way in which EGNB can connect to the PCS gas
distribution system in order to provide service to the
person involved.
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If EGNB does not believe that it would be

economically feasible for the person to receive service,
EGNB shall apply to the Board for the appropriate order.
d. If EGNB considers that it would be feasible to
provide service and cannot reach agreement with PCS, the
matter is to be referred to the Board for resolution.
3.

The geographic area of the franchise includes the

gathering lines, the gas processing plant, and the
pipeline from the processing plant up to and including the
gas meter at the PCS facility in Penobsquis.

The

particular metes and bounds description for the franchise
area is as presented in description number 2 which was
attached to the PCS submission of July 21, 2001.
4.

PCS must include the gathering lines as part of its

application for a permit to construct.
5.

The Board shall revoke this local gas producer

franchise if PCS receives a new type of franchise as a
result of amendments to the Gas Distribution Act, 1999.
6.

In the event that gathering lines are removed from the

Board's regulatory jurisdiction under the Gas Distribution
Act 1999 pursuant to an amendment to that Act, the Board
will review and may change the franchise area defined in
this decision.
The franchise will be granted as soon as Board staff
is provided with documentation which clearly establishes
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The Board considers that these conditions define a
franchise which is appropriate in the circumstances.

PCS

has an exclusive franchise to distribute gas to its
facility at Penobsquis.

PCS in turn has an obligation to

provide service to itself, and an obligation to provide
any necessary connections to EGNB.
The Board does not consider that the specific use
which may be made of gas by the facility at Penobsquis is
an appropriate matter for it to decide.

The Board

believes that customers should be able to use gas in any
manner as long as it complies with legal and safety
requirements.
The term of the franchise will be 20 years.

If a

situation arises where no gas is available and there is no
likelihood of finding more McCully gas, then PCS should
apply to the Board to abandon the pipeline.
And this is delivered at the city of Saint John, New
Brunswick, this 31st day of July 2001.
Thank you very much.
(Adjourned)

